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State of Assam
-vs-
Barek Ali & others

IN THE COURT OF SUB DIVISIONAL JUDICIAL MAGISTRATE(M):: 
BILASIPARA

PRESENT: Sri Bidyut Medhi,AJS

GR 13/09
u/s 147/448/325/149 IPC.

State of Assam...................Prosecution.

-vs-

    Barek Ali  &  others ...................Accused

Ld. Advocates:

For the prosecution: Md. Rasidul Islam Ld. APP.

For the accused: Md. Shanti Uddin Sk, Ld. Advocates.

Date of Evidence: 12.03.12, 11.06.12, 12.11.13, 26.11.14, 17.08.15, 

29.07.16 & 17.01.18.

Date of Argument: 03.02.18

Date of Judgment: 03.02.18

         JUDGMENT

Brief fact of the case:

 The informant Akram Ali has filed an FIR alleging
that  on  17-08-09  at  12  PM  the  accused  persons
illegally trespassed into her house and badly assaulted
her  nephew causing  injury  on  different  parts  of  her
body. Hence, this case.

Police after investigation filed charge sheet under
section 147/448/325 IPC.
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Accordingly  particulars  of  offence under  section
147/448/325  IPC has been read over and explained to
the accused persons to which they pleaded not guilty
and claimed to be tried.

After  the  evidence  from  the  prosecution  the
accused persons have been examined under section
313 Cr.P.C.

Points for determination:

1. Whether the accused persons in prosecution to
their  common  object  formed  an  unlawful
assembly?

2. Whether  the  accused  persons  illegally
trespassed into  the  campus of  the  informant
with the intention to commit an offence ?

3. Whether  the  accused persons committed the
offence of voluntarily causing grievous hurt ?

Decision discussion and reasons thereof:

The prosecution has examined as many as eleven
witnesses in  support  of  its  case.  For  the purpose of
convenience  I  have  taken  up  all  the  points  for
determinations together.

PW1 in  his  evidence  has  stated  that  he  is  the
informant in this case. Exhibit 1 is the FIR. Exhibit 1(1)
is  her  signature.  He  has  stated  that  the  occurrence
took place 3 years ago at 11/12 PM. On that day he
was little away from home and hearing hulla he rushed
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to the spot and saw that Jabed Ali  was lying on the
ground. He had found that accused persons Barek Ali,
Sukur  Ali,  Joynal  Abedin,  Ashan Ali  and Jahirul  being
armed  with  bamboo  stick  were  at  the  place  of
occurrence. He has further stated that the injured was
later  sent  to  Dhubri  Civil  Hospital.  In  his  cross
examination  he  has  stated  that  there  was  delay  in
filing  the  case  as  the  matter  was  taken  up  for
settlement at village. He has further stated that none
except him had been at the place of occurrence. 

PW2,  Lokman Ali  in his  evidence has stated on
the  date  of  occurrence  he  was  informed  that  the
accused persons has beaten the victim. He then went
to Bilasipara Civil Hospital and found that the Jabed Ali
was  admitted.  He  saw  that  Jabed  Ali’s  hand  was
broken, head fractured and was injured on his leg. In
his cross examination he has stated that he has not
seen the occurrence. 

PW3, Anowar Hussain in his evidence has stated
that on the date of occurrence when he went out after
hearing  Hulla  he  saw  Jabed  Ali  was  laying  on  the
veranda. He has stated that the accused persons were
also there. He had seen that the victim was injured on
his hand. However he did not see any blood coming
out of his body. In his cross examination he has stated
that he did not see the occurrence. 

PW4,   Abdus Sattar,  in  his  evidence has stated
that on the date of occurrence when he went out after
hearing Hulla he saw Jabed Ali was laying at the house
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of Barek. He has stated that the accused persons were
also there. He had seen that the victim was injured on
his hand. However he did not see any blood coming
out of his body. He has also stated that he did not see
the accused persons being armed with anything. In his
cross examination he has stated that he did not see
any marpit. 

PW5, Salman Sk in his evidence has stated that
on the date of occurrence he heard the screaming of
Rukia Bibi and went to their house. Going there he saw
that her husband was lying on the ground and blood
was oozing out  of  his  nose.  He came to  know from
Rubia that he had been beaten by Barek. In his cross
examination he has stated that he could not tell as to
why Jabed Ali had gone to the house of Barek.

PW6, Ruba Khatun in her evidence has stated that
his  husband had constructed one BHEL(floating boat
made up of banana tree). The accused took the BHEL
and when her husband asked the BHEL returned the
accused persons physically assaulted him. 

She  has  further  stated  that  the  accused  Joynal
had assaulted  him with  a  piece  of  teak  timber.  The
other accused persons assaulted him with other sticks.
While  she  tried  to  stop  the  accused  persons  the
accused persons assaulted her with a bamboo stick. 

In her cross examination she has stated that her
uncle  in  law  filed  this  case  10  days  after  the
occurrence. She has also stated that occurrence took
place in the house of Barek.  
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PW7, Jabed Ali in his evidence has stated that on
the date of occurrence the accused persons picked up
quarrel on the matter of BHEL. He has further stated
that  the accused persons ordered his son to assault
him. Thereafter accused Sabur Ali hit him with a Lathi.
He fell down and became senseless.  

PW8,  Fazor  Ali  in  his  evidence  has  stated  that
there  was  a  village  meeting  on  the  matter  that
accused persons had beaten Jabed Ali. He has signed
in the seizure list as Exhibit 1(1).

PW9, Aman Ali in his evidence has stated that the
Jabed Ali and the accused persons are his brothers. On
the date of occurrence he had seen that Jabed Ali was
lying in the house of Barek Ali. Thereafter he handed
over Jabed Ali to his family. 

PW10, the MO in his evidence has stated that he
had examined the victim on that day. He had stated
that he found cut injury on the scalp of the victim. He
has further stated that the injury is major. He has also
found fracture in his joint after X-ray examination.

Now from the evidence given by the prosecution
side it has become clear that the alleged occurrence
had taken place in the house of Barek Ali. Therefore,
the question of committing the offence of trespassing
into others property does not at all  arise. Hence the
accused persons are acquitted from the offence under
section 448 IPC.
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Again,  it  is  found  that  there  is  no  allegation
against  the other  accused persons of  having beaten
Jabed Ali.  All  the  prosecution  witnesses  have  stated
that  only  Joynal  and  Sabur  Ali  had  beaten  him.
Therefore,  the offence under section 147 IPC is  also
hereby ruled out.

Now, as against the allegation under section 325
IPC it is stated that the eye witnesses, Rabiya Khatun
has stated that the accused Joynal had assaulted him
with a piece of teak timber. The other accused persons
assaulted him with other sticks. On the other hand the
victim Jabed Ali  in  his  evidence has stated that  the
accused Sabur Ali  hit him with a Lathi.  He fell  down
and became senseless.  

The other  witnesses  have  just  stated  that  they
had seen Jabed Ali lying on the ground in the house of
Barek Ali.They have stated that they have not seen the
occurrence. 

The learned counsel from the defence side on this
point  has,  in  his  argument  submitted  that  the
prosecution has failed to prove the allegation against
the  accused  person  beyond  reasonable  doubt.  The
learned counsel has submitted that there have been
numbers  of  contradictions  among  the  prosecution
witnesses  with  regard  to  the  injury.  The  learned
counsel has pointed out that while PW 5, 6 & 7 have
stated that due to the assault by the accused persons
blood was coming out of the body of Jabed Ali, PW3,
PW4 have categorically stated that they have not seen
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any blood coming out his body. On the other hand all
the witnesses have stated that they had seen Jabed Ali
laying  on  the  ground  in  the  house  of  the  accused
persons.  The  learned  counsel  has  emphasised  that
from the evidence of PW6 & 7 it becomes clear that
there was a quarrel with regard to handing over the
BHEL  made  by  Jabed  Ali  and  accordingly  nothing
except feigning by Jabed Ali to show an exaggerated
expression can be accepted as probable to explain the
contradiction in this case.  

The medical  evidence shows that  the  injury  on
Jabed Ali was major. However, it is seen that the FIR
was filed almost 10 days after the occurrence.

In  the  light  of  the  evidence  given  by  the
prosecution  witnesses  and  the  submission  made  by
the  learned  defence  counsel,  it  is  stated  that  the
contradictions figured up in the prosecution witnesses
are  not  assimilative.  The  prosecution  side  failed  to
explain  as  to  why  there  had  been  such  opposite
evidence with  regard to  injury  among the  witnesses
even though all of them had reached at the same time
at the place of occurrence. Under such circumstance
even though the medical  report  indicates  that  there
has  been  a  major  injury  suffered  by  Jabed  Ali,  that
cannot be conclusively held that it was caused by the
assault of the accused persons. 

Therefore, I am of the considered opinion that the
prosecution has failed to prove the case against the
accused persons beyond reasonable doubt.
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Accordingly  the  accused  persons  are  acquitted
from all the allegations against them.  The bail bond
shall remain in force for another period of six months. 

Given under my hand and seal  of the Court on
this 3rd February, 2017.

Bidyut Medhi
(SDJM-M, Bilasipara) 
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